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Dear Ms. Smith: ~ .23’: -g-i

On January 21 MS,IMyouahmumspmdingmyomremwstforinfomaﬁoﬁmd
December 21, 2004. It has now come to my attention that a misstatement occurred in my letter.
I would like to use this opportunity to correct the statement.

Your question 3 asked:

State whether there are any circumsiances under which a member of MBA could
offer the LUC to a Federal candidate, absent being required to do so under the
Communications Act. Describe all such circumstances.

In response, I quoted language which was atiributed to the FCC rules and regulations by
* footnote 9. The statement was:

The Equal Opportunities Doctrine of Section 315(a) of the Communications Act
of 1934 requires that “, . . a licensee must treat all legaily qualified candidates for
thesameoﬂicealhltmaymakemd:smmmaﬁonmcharges,prw&oes, :
regulanon.%famhueeormws . rendered . . . to any candidate for public

Thus,abroadcasteteannotclmrgeLUCorlowettoacandldateﬁora _
parhcnﬂarpubhcofﬁoeandnotoﬁrﬂ:esamecbargetothatcandmdaﬁes .
opponents for the same office.

Footnote 9 referred to Section 47 CFR §73.1941(c). In fact the quoted language came from

the Womble Carlyle Political Broadcasting Manual at page 11, a copy of which was attached -
to the January 21 letter. The Manual states:
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rc VIL Equal Opportunities
What it Means
Equal opportunities mean that a licensee must treat all legally qualified candidates
for the same office alike. It may make no discrimination in charges, practices,
regulations, facilities or services rendered among legally qualified candidates for
a particular office.

Although the quote is from the Womble Menual, it is nonetheless accurate and does reflect many
pronouncements that have come from the FCC staff. The question raised is whether the Equal
Opportunities Doctrine relates only to the question of access, or whether the Doctrine also relates
to the question of cost equality between candidates. The actual language of Section §73.1941(¢)
of the rules states:

(¢) Discrimination between candidates. In making time available to candidates for
public office, no licensee shall make any discrimination between candidates in
practices, regulations, facilities, or services for or in connection with the service
rendered pursuant to this part, or make or give any preference to any candidate for .
public office or subject any such candidate to any prejudice or disadvantage; nor
shall any licensee make any contract or other agreement which shall have the
effect of permitting any legally qualified candidate for any public office to
broadcast to the exclusion of other legally qualified candidates for the same public
office.

Noticeably, the rule does not include fees or charges in its language. However, the term in
subsection (¢) “In making time available,” is commonly considered to include the rate factor.
Otherwise, as common sense dictates, broadcasters could “discriminate” between candidates by

ing them different rates. In fact the FCC has made statements that support this conclusion.
In its 1992 Memorandum Qpinion and Order, the Commission stated, at paragraph 27:

. stations remain under a duty to make advertising time available to candidates
mbjectmthesannmtestermsandoondmonsasismadeavmlablewcommemml
advertisers.!

Admittedly, here it was talking only about comparing candidates to commercial advertisers and
in the context of nondiscrimination as between candidates and other advertisers. Still, the
mpheanmmdeuthatﬂnemd:datesmwbeteawddikeasmmeswhenwmparedw
‘commercial advertisers.

More pointedly, in 1984, theComm:smonhadommonwclm?xtannmnonandthememmg
of its rules in a document it released titled its Polifical Primer. In attempting to clarify what
equal opportunities is, the Commission resorted to also providing examples of what equal
opportunities is not. At paragraph 535, it cited several examples, the fourth of which dealt with
unequal rates, where it said:

! Codification of the Consmission’s Political Programsning Policies Memeorandum and Order in MM Docket No,
91-168, Released June 11, 1992, 70 RR 2d 1331 7 FOC Red 4611 1992 FCC LEXIS 3226 at 127
2 polifical Primer, 100 FCC 2d 1476, 1984 ¥CC LEXIS 2934 (January 1, 1984)
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(d) Unequal rates. Charging one of two opposing candidates a higher rate than the
other violates the rules, as does letting one candidate combine his totals of 30 and .
60 second spot announcements to amive at a cumulative total entitling him to a
discount which is denied his 107
[Ching: Station KARU, FCC 71-959; EAYS, Inc. (KFE(Q), FCC 73-1121, reproduced as
Appendix A)

The KAYS case makes clear that the stations were cited for violating equal opportunities because
they charged different rates for political announcements of the same class and duration to legally

qualified candidates for the same office. Thus we believe that the principle statedmmeWomble
Carlyle manual is correct, but apologize for the error in citation.

I hope that this information is helpful. ltakespecialcaremnotetlmtallofﬂ:esecihﬁons
are prior to the passage of the Bipartisan Campaign Reform Act (BCRA). 1 do not raise the
matter here, or in my prior letter, to suggest that Section 315 and cases under it nullify BCRA,
but to underscore the trap laid out by BCRA for broadcasters. Clearly, they must treat all
similarly situated political candidates for the same office alike. However, if all BCRA did was to
remove the entitlement to LUC, and does not mandate a new price level at which such candidates

must be charged, then broadcasters should not be held liable for a failure to move these

candidates to a new rate, provided that they treat similarly situated candidates alike.

If I can be of further help in clarifying this or any other matter, please do not hesitate to
contact me.

Smoerely,

totheMssmmBmadcasmAssocmuon

cc:  Robert Baker, Esq. Federal Communications Commission

Donald J. Simon, Esq. Counse! to Democracy 21, Campaign Legal Center and Center for

Responsive Politics
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NOTICE OF APPARENT LIABILITY FOR FORFEITURE TO ROYAL HAWAIYAN RADIO,
INC., WAIPANU, HAWAIL

31 FCC 2d 779, 1971 FCC LEXIS 1624

(Sl?tunblrt, 1971)
FCC 71-959
NOTICE

m_m:mwm Natice of Apparent Liability for forfelture pursuant to Section
503(b)(2) of the Communications Act of 1934, as amended.

Station KAHU was-inspectad on February 25, 1971, and was thereafter issued an Official Notice of
Violation for the following violations of Section 73.120(c) of the Commission’s rules:

1. Vincent Yano and George Arfyoshl, candidates for the office of Lieutenant Governor, were not trested
uniformly with regard to rates charged for political advertising. Station siated that all political candidates
were charged per a special political rate card. Yano was charged in exoess of the applicable rate card while
Artyoshl was charged less than the applicable rate.

Candidate Broadcast dabe Duration Frequency Spot rate
inscconds Intime charged

Yano Sept. 30-Oct 2, 1970 30 36

Aryoshi  Sept, 5-Oct. 2, 1970 60 45 440

Candidate: Applicable rate (on rate card)
Yano
Artyoshl  4.75/per 60 second spat.

2. John Bums, candidate for the office of Governor, was not treated uniformly along with other candidates
for the same office, Tom G and Sam King, with regard to rates charged for political advertising. {Sea
specifically subpart (2) below.) Also, in five instances, Burns was charged a rate that exceeded the rate
charged for comparable commescial advertising. (See specifically subpart (b) below.)

{a) G¥l and King were allowed to combine 30 second and 60 second spots to arrive at a cumulative
frequency total for which the rates were applled. Bumns did not receive this privilege.

L



()] mmsmwhmdmmmhrmlmsmms,s, 13, 16 & 19 below. Toptah
for commercial spots is $5.75 per spot for 1-12, 60 second announcements.

)

Candidate Date Duration Frequency
in seconds  in time
Oct. 14t Nov. 2, 1970 30 75

28
L

298¢

June 2

Aug. 10

Sept. 10to Oct 2, 1970 30 115
Sept. 17 to Oct. 2, 1970 60

BENRGEEREECRVONswN

100 $3.00
400 4.00

9 450 450
65 3.50 3.50
180 3.00 3.00
220 4.00 4.00
36 575 500
72 400 3.50
80 5.75 4.50
108 650 4.25
10 171 400 3.00
11 185 4.50 4.00
12 235 375 3.00
13 249 650 4.00
14 261 475 4.00
15 267 425 4.00
16 288 6.50 4.00
17 313 450 4.00
18 338 450 4.00
19 345 650 4.00

WSkl -

You have not denied that any of the violations cited above took place, but you state that, in each case, an
advertising agency, and not the station, billed the candidates. You indicate that you were "ulled into a
false sense of security” reganding the accuracy of the agencies’ billing procedures but you have nat .
disclaimed your "responsibiiity to review the contracts placed by the advertising agendes.” You add that
restitution "totaling $254.53 has been made to the agency which placed the orders for Govemor Bumns and
$15.92 has been remittad to Mr. Yano."



We note that you have not commented upon the apparent violation of 73.120{c)(1) in connection with fine
6 in part 2 above. Although you indicate that other instances for which you were dited for charging Mr.
Bums more than commercial advestisers (9, 13, 16 and 19) were a result of the inadvestent use by the
advertising agency of an inapplicable rate card, ik appears that Mr, Bums with regard to lines 6, 9, 13, 16
and 19wasd?rgednmﬂunﬂlermdwged at that time for commercial advertisements, contrary to
73.120(cX1).

You have stated further that items 7 and 8 under the citations relating to the rates charged M. Bumns
were "ooirectly billed.” However, it appears that these ibemns, as well as the other items relating to Mr.
Burns' rates, violated Section 73.120{cX2) since opposing candidabes were allowed to combine 30 and 60
second spots for 3 "cumulative frequency” rate, but Mr. Burns was not. With regard to candidates Yano
and Ariyoshi, Section 73.120(c)(2) was viclated, even though “cumulative frequency” was not involved,
since Mr, Yano was charged less and Mr. Arlyoshi was charged more than the applicable rate for each
announcement,

We have considered your letter of April 21 and the fact that you have made restitution, and have
determined that pursuant to Section S03(b){(1)(B) of the Communications Act of 1934, as amended, you
have incurved an apparent Nabllity of five hundred dollars ($500) for wilifully or repeatediy failing to
obsarve the provisions of Section 73.120(c). This proceeding is confined to thase violations ocourring
within one year preceding issuance of this Notice of Apparent Liability: )

You are hereby notifled that you have the opportunity to file with the Commission, within thirty (30) days
of the date of the recefipt of this Notice, a statemnent In writing as to why you should naot be held llable, or,
if lable,- why the amount of fability shoukd be reduced or remitied. Any such statement should be filed In
duplicate and shoukl contaln complete detalls conceming the allegations heretofore made by the
Commission, any justification for the violations Invaived, and any ather Information which you may desire
to bring ta the attention of the Commission. Statements of circumstances shauld be supported by copies of
relevant documents where avallable. Upon recelpt of any such reply, the Commission will determine
whether the facts set forth therein are sufficient to relieve you reduction or remission of the amount of
Rabllity. If it Is unable to find that you shoulkd be refleved of llablity, the Commission will Issue an Order of
Forfeiture and the forfeiture will be payable to the Treasurer of the Unibad States,

I you do not lle, within thirty (30) days of the date of recelpt of this Notice, efther a statement of non-
Nability or a stabement satting forth facts and reasons why the forfelture should be of a lesser amount, the
Commission will enter an Order of Forfeiture in the amount of five hundred dollars ($500).

If you do not wish to file a statement which denles liability and, in addition, you do not wish to awak the
Issuance of the Order, you may, within thirty (30) days of the date of the receipt of this letter, make

of the forfeiture by malling to the Commission a check, or smilar nsbrument, in the amount of
five hundred dollars ($500), drawn payable to the Treasurer of the Unibed States, .

BYDIRH?TIONOFTI‘IEWON,BEIF.WAPLE,W.

End Notes

3, You state that Rems 9, 13, 16 and 19 "reflect the charge for political announcements given in the Filipino
language,” However, you state that the applicable transiation charge was not used,
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Notice of Apparent Liability for Forfelture to KAYS, Inc., Hays, Kans.

43 P'CC 2d 1183, 1973 FOC LEXTS 2200
(October 25, 1973)
FCC 73-1121

NOTICE

CERTIFIED MAIL — RETURN RECEIPT REQUESTED
KAYS, INC., Radio Station KFEQ, Post Ofice Box 817, Hays, Kans, 67601

GENTLEMEN: This letter constitubes Notice of Apparent Liability for forfeiture pursuant to Section
503(b){2) of the Communications Act of 1934, as amended.

Information abtained during 2 Commission field inquiry indicates that Station KFEQ charged different rates
for political announcements of the same class and durationi to legally qualified candidates for the same
office befone the Missouri general slection of November 7, 1972. It appears that the different rates
chargad the following candidates constitute violations of the uniform rate provision of Section 73.120(c) of
the Commission's Rules:

Candidate Office Inclusive dates Length Class Net rate
Kirkpatrick Sec. State Oct. 26-Nov, 1 :30 ROS
Kuelle Sec, State Och 30-Nov.6 30 ROS 2.55
Parker Traasurer Nov. 2-6 :30 ROS 2.55
Spainhower Treasurer Ocl. 26-Nov, 6 :30 ROS 3.50

Your explanation s that Mr, Kirkpatrick's order was Incommectly computed by the agency and accepted by
the station at $3.00 per announcement plus agency commission of 18.6 per cant. You explained that the
rate given Mr, Spainhower was in ermor, possibly due to use of the wrong rate cand. However, it is the
licensee’s responsibllity to make sure that all charges for political announcements are in conformity with
the Communications Act of 1934, as amended, and the Commission's Rules,

The fleld inquiry also revealed evidence of a contract for commercial advertising calling for 1,040 thirty-
second ROS (Run-of-Schedule) commercial announcements at $2.20 per announcement scheduled
between February 28, 1972 and February 24, 1973, Sinoe this contract was In effect during the 60 days
precading the ganeral alaction of November 7, 1972, it appears to establish the lowest unit charge of the
station for the same dass and amount of time for the same period where the legally qualified candidate
uses his or her voice in the announcement. Thus, It appears from contracts and other documents found in
the station's poltical me,matmefoﬂowlmnndldatusmnotaﬂordedmmunummmeao-
second ROS rate classification:



Candidate Office Inclusive dates Number Net rate

charged
Phelps 1t Gov Oct. 26-Nov. 6 126
Sloan U.S.Rep Oct. 31-Nov.7 25 3.50
Danforth  Alty. Gen Oct. 26-Nov. & 68 297

Also found to be in effect during the 60 days preceding the November 7, 1972 general election was a
contract for commerdial advertising caliing for a dally, 60-second commercial announcement at $3.60 per
announcement in Class AA time, thereby establishing the lowest unkt charge of the station for that class
and amount of time for the same period. Thus, i appears the following candidates, whose voice was used
in thelr announcements, were not afforded the lowest unit charge In the 60-second, AA time dassification:

Candidate Office Inclusive dstes Number Net rate

charged
Bond Gov Oct 28-Nov.? 103
McAtiee U.S.Rep Nov.1-Now.7 10 8.10
Cox St.Rep Nov.3-Nov.7 29 7.65

Further, there was a contract for political advestising in effect during the 60-day period preceding the

. general election that established the lowest unit charge for 60-second ROS announcements at $3.40 per
announcement. Consequently, it appears that the following candidate, whose voice was used in his
announcements, was not affordad the lowest unit chame for 60-second announcements in the ROS time

Candidate Office Inclusive datss Number Net rate
charged
Dowd Gov Oct. 27-Nov.7 88

Your explanation of the apparent failure 1o afford legally qualified candidates the lowest unit charge in the
aforementioned dasses and amount of time is that the station feit that these rates were not available to
any other advertisers because of their long-term, continuous nature. However, we note that a similar
situation was resolved in question and answer number 10 of the Commission's Public Notice of March 16,
1972 on the Use of Broadcast and Cablecast Facllites by candidates for Public Office, 34 FOC 2d 510. We
note further, your intention tD make restitution to the aforementionad canciidates, but once again point out
that this witl not serve to excuse past violations, Executive Broadcasting Corp., 3 FOC 2d 699 (1966).
Therefore, it appears that these charges made for the use of byoadcast facllities to legally qualified
candidates for public office during the 60 day period preceding a general election, constitute violations of
the lowest unit charge provisions of Section 315(b)(1) of the Communications Act of 1934, as amended by
the: Federal Election Campaign Act of 1971 (Public Law §2-225).

Other Information obtained during the fiekd inguiry, including tape recordings of partions of KFEQ's
broadcasts on January 5, 1973, indicates the ficensee violated Section 73.112(a)(2) of the Commission's
Rules pertaining to the propar kaeping of program logs. The Commission has information to the effect that
In October 1972, Mr. Gll LaPorts, KFEQ station manager, instruched station personnel to sliminate the
commercial continuity (open and close) of certain programs from the computation of commercial matter
shown on KFEQ's program jogs. This resulted In the actual duration of commercial ime (open and dose
plus one or more commercial announcements) to be in excess of that shown on the program logs In the
following instances:




Time Paogram Sponsor

6:07 am Farm Digest Monsanto

6:19 am What's New In Agriculture.  Farmiand Industries
6:45 am LUvestock Market PCA

6:55 am Midwest Weather Jenkins Thre

12:10 pm Just Wondering' Schreiber Mills

12:55 pm Capt. Stubby Allled Mllis

Commercial me on 1/5/73
Logged Actual

6:07 am 60 sec 70 sec.
6:18am &60sec 8Ssec
6:45am 60 sec 110 sec.,
6:55am 60sec 80 sec,
12:10pm 120 sec 177 sec.
12:55pm 90sec 105 sec.

We note the text of the commercial continuity went beyond mere mention of the sponsor's name, They
induded descriptive sentences or phrases that constituted measurable commercial time. It appears that
this fallure to log the total commercial content associated with these programs constitutes a willful
violation of Section 73.112(a)(2) of the Commission's Rules.

We note that this is the initial forfelture imposed under the lowest unit charge provision of Section
315(b)(1) of the Communications Act of 1934, as amended by the Federal Blection Campaign Act of 1571,
However, we consider this to be a serious malter that wammants substantial forfeitures, Moreover, with
respect to the logging violations, In a similar case (WSER, Inc. FCC 69-242) where the station manager
(not a prindpal in the licensee corporation) instructed station employees to make false entries in opersting
logs, the Commizsion imposed a $5,000 forfelture,

We have considered the facts in this case and have determined that, pursuant to Section 503(b)(1)(B) of
the Communications Act of 1934 as amended, you have Incurred an apparent Rability for forfelture in the
amount of $5,000 for willful or repeabed violation of Section 315 (b)(1) of the Communications Act of
1934, as amended, and Sections 73,120(c) and 73.112(a)}(2) of the Commission's Rules in the operation of
Station KFEQ. The apparent liabilty recited hereln Is limited to those violations occurring within one year of
the date of the issuance of this Notice,

Under Section 1.621 of the Commilssion’s Rules, you may take any of the following actions in ragard to this
forfeiture proceeding:

1. You wmuiauuywmmmmmmmmawofmmmuuscau
you should malt tx the Commission a check or sillar instrument for $5,000 made payable to the Fedaral
Communications Commission.

2. Within thirty days of reoeipt of this Notice you may file a statement, in duplicate, as to why you should
not be held Tlable or why the forfaiture should be reduced. The statement must be signed by the licenses;
2 partner, if the icensee Is a partnership; by an officer, if the licensee is a corporation; or by a duly elected
or appolnbed official, If an unincomorated assodation. The statement may include any justification or any
information that you desire to bring to the attention of the Commission. After consideration of your reply
the Commission will determine whether any forfelture should be Imposed, and, If so, whether the'
forfalture should be imposad in full or reduced o some lesser amount. An order siating the rasult will be
issued. .

3. You may take no action. In this case the Commission will issue an order of forfeiture after explration of
the thirty-day period ordaring that you pay the forfelure In full.




Commissioner Robert E. Lee absent; Commissioners Reid and Hooks concurring in the result. -

BY DIRECTION OF THE COMMISSEON, VINCENT J. MULLINS, Secretary.

WASHINGTON 137416v2
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